The New York Real Estate Broker:  Earning a Commision by unknown
Fordham Law Review 
Volume 30 Issue 1 Article 5 
1961 
The New York Real Estate Broker: Earning a Commision 
Follow this and additional works at: https://ir.lawnet.fordham.edu/flr 
 Part of the Law Commons 
Recommended Citation 
The New York Real Estate Broker: Earning a Commision, 30 Fordham L. Rev. 137 (1961). 
Available at: https://ir.lawnet.fordham.edu/flr/vol30/iss1/5 
This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and 
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham 
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu. 
COM ENTS
THE NEW YORK REAL ESTATE BROKER: EARNING
A COMISSION
New York theoretically adheres to the principle of a stringent construction
of unilateral contracts.' When such a strict interpretation is given to a broker-
age contract, the real estate broker is precluded from recovering his commission
unless he fully performs the requested act, namely, the procurement of a
purchaser." This is true, notwithstanding that the energy, expense, and effort
exerted by the broker in part-performance may be sizeable3 There has
developed, however, in many state courts and in the minds of many judges,
a growing trend away from the rule of strictness.4 The opinion has been
advanced that this strict contractual doctrine is not always compatible with
the requirements of justice,5 and many courts have adopted or suggested the
adoption of the rule embodied in Section 45 of the Restatement of Contracts.0
The trend finds New York in a transitional stage. Torn between allegiance
to the "strict contractual doctrine," and concern for considerations of practical
justice,7 the New York courts have failed to adopt any consistent standard s
The principles of law governing the common-law concept of unilateral con-
tracts and the rules to be applied in construing unilateral contracts thus present
issues on which legal opinion is split. The action instituted by a real estate
broker to recover a commission will, more often than not, involve those issues,
but there are also more prosaic conditions precedent which the broker must
establish if he is to succeed in his suit. The express prohibitions of licensing
statutes are among the latter, as are the requirements imposed by the Statute
of Frauds. Being statutory, the latter requisites are less susceptible to judicial
theory or judicial modification and, therefore, present no real areas of dis-
agreement.
1. See Petterson v. Pattberg, 24S N.Y. 86, 161 N.E. 428 (1928). Sce generally I
rflliston, Contracts § 60A (rev. ed. 1936).
2. 2 Mechem, Agency § 2449 (2d ed. 1914).
3. See Fred W. Hoch Associates v. Western Newspaper Union, 303 N.Y. 461, 1:6 NM.E2d
749 (1955); Towers v. Doroshaw, 5 Misc. 2d 241, 159 N.Y.S2d 367 (Sup. Ct. 1957).
But cf. Kelly v. Grant, 285 App. Div. .37, 137 N.Y.S.2d 159 (2d Dcp't 1955) (memo-
randum decision).
4. See Wallace, Promissory Liability Under Real Estate Brokerage Contract,, 37 Iowa
L. Rev. 350 (1952).
5. Ballantine, Acceptance of Offers for Unilateral Contracts by Partial Pcrformance of
Service Requested, 5 Mlinn. L. Rev. 94, 96 (1921).
6. "If an offer for a unilateral contract is made, and part of the coenideration rcque:ted
in the offer is given or tendered by the offeree in response thercto, the offeror i& bound
by a contract, the duty of immediate performance of which is conditional on the full
consideration being given or tendered within the time statcd in the offer, or, if no time
is stated therein, within a reasonable time." Restatement, Contracts § 45 (1932).
7. See notes 1 & 3 supra and accompanying text.
S. Compare Petterson v. Pattherg, 243 N.Y. S6, 161 N.E. 423 (1923) and O'Hara v.
Murray, 144 App. Div. 113, 123 N.Y. Supp. 1009 (1st Dcp't 1911), with Goodman v.
Marcel, Inc., 261 N.Y. 13, 184 N.E. 755 (1933) and Gaillard Realty Co. v. Rogsr Wire
Works, Inc., 215 App. Div. 326, 213 N.Y. Supp. 616 (1st Dep't 1926).
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INTRODUCTORY STEPS
Licensing Requirements
To recover a commission, a real estate broker must plead9 and prove that
he was a licensed broker at the time he rendered his services.10 This require-
ment is expressly imposed by statute in New York." If his license has expired,
he will not be entitled to compensation for a sale arranged before he procured
a new license.' 2 Some states have, however, distinguished between a broker
and a mere "finder" and there is a conflict as to the latter's need of a license. 1
The New York courts have refused to recognize the distinction, 14 and will
excuse or lift the licensing requirement only in cases where the sale of real
9. Gray v. Evans & Sons, 217 App. Div. 333, 216 N.Y. Supp. 710 (3d Dep't 1926).
10. See Bendell v. De Dominicis, 251 N.Y. 305, 167 N.E. 452 (1929). The court held
that a broker could not recover for services rendered during the negotiation of a sale
before he had acquired a license, even though the license was procured before the sale was
consummated. Cf. Calhoun v. Banner, 254 N.Y. 325, 172 N.E. 523 (1930). The court
allowed a recovery of broker's commission where, although at the time he was hired the
broker was unlicensed, he subsequently acquired a license before entering into negotiations
for the sale of the property.
11. N.Y. Real Prop. Law §§ 440, 440-a, 442-d, 442-e. See also Bendell v. Do Dominicis,
251 N.Y. 305, 167 N.E. 452 (1929); Levey v. Orcurto, 73 N.Y.S.2d 202 (Sup. Ct. 1947);
Copellman v. Rabinowitz, 208 Misc. 274, 143 N.Y.S.2d 496 (N.Y.C. City Ct. 1955) (court
held no recovery where broker was unlicensed).
12. Roman v. Lobe, 213 App. Div. 162, 208 N.Y. Supp. 617 (2d Dep't 1925), aft'd,
243 N.Y. 51, 152 N.E. 461 (1926).
13. For cases denying a recovery without the broker being licensed see Shaffer v.
Beinhorn, 190 Cal. 569, 213 Pac. 960 (1923); Palmer v. Wahler, 133 Cal. App. 2d 705,
285 P.2d 8 (Dist. Ct. App. 1955); Corson v. Keane, 4 N.J. 221, 72 A.2d 314 (1950);
Alford v. Raschiatore, 163 Pa. Super. 635, 63 A.2d 366 (1949). For cases allowing recovery
see Land Co. of Florida v. Fetly, 15 F.2d 942 (5th Cir. 1926); Harlan v. Simering, 163
Md. 609, 163 Ad. 693 (1933). Largely the question is whether the particular state statute
makes unlawful an isolated act of an unlicensed broker or "finder." Kornman v. Nelson,
83 Cal. App. 616, 257 Pac. 150 (Dist. Ct. App. 1927); Kenney v. Paterson Milk & Cream
Co., 110 N.J.L. 141, 164 Atl. 274 (Ct.Err.&App. 1933); Gregory v. Roedenbeck, 141
Tex. 543, 174 S.W.2d 585 (1943); Massie v. Dudley, 173 Va. 42, 3 S.E.2d 176 (1939);
George F. Russell, Inc. v. Hickcox, 197 Wis. 622, 222 N.W. 807 (1929). This question Is
but another way of asking whether the agent was "regularly engaged in the business,"
either as a permanent or part-time vocation. Schwartz v. Weiner, 94 Colo. 251, 30 P.2d
1110 (1933); Noll v. Mastrup, 233 Iowa 1176, 11 N.W.2d 367 (1943). The same test
has been applied to foreign or out-of-state brokers. The court may find that an Isolated
act or transaction within the state by a foreign broker did not constitute an engagement In
the brokerage business within the application of the statute. See Annot., 169 A.L.R. 767,
785 (1947). See also Chronowski v. Park Sproat Corp., 306 Mich. 676, 11 N.W,2d 286
(1943); Boggan v. Clark, 141 Miss. 849, 105 So. 760 (1925). But cf. Burns v. Gartzman,
139 Pa. Super. 453, 11 A.2d 708 (1940).
14. J. I. Kislak, Inc. v. Carol Management Corp., 7 App. Div. 2d 428, 184 N.Y.S.2d
315 (Ist Dep't), motion for leave to appeal denied, 7 N.Y.2d 719, 162 N.E.2d 636, 193
N.Y.S.2d 456 (1959); Karlinsky v. Silberman, 259 App. Div. 1016, 21 N.Y.S.2d 120
(2d Dep't 1940), aff'd mem., 285 N.Y. 666, 34 N.E.2d 374 (1941).
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estate was incidental to the broker's primary duty-5 In Weingast v. Rielto
Pastry Shop,'0 plaintiff broker was engaged in the sale of a restaurant business
as a going concern. Included in the sale, besides the store, fixtures, and good
will, was an existing lease. The court, in holding that a business broker need
not be licensed under the Real Property Law, concluded that the lease was a
part of the good will. 17 In a similar situation, where the broker was employed
to find advertising space on the walls of buildings, the court held that such an
interest in real estate did not fall within the coverage of the statutef' s If
therefore, an interest in real estate is not the principal consideration involved
in the agreement, but merely incidental, the broker need not be licensed in
New York, and he will be allowed to recover either the commission for which
he contracted' 9 or in quantum meruit.20
Statzute of Frauds
In many jurisdictions, the Statute of Frauds specifically requires that broker-
age contracts be in writing and signed by the vendor,2 ' or by the party sought
to be charged.2 New York however, excludes, from the operation of the statute,
brokerage agreements entered into by licensed real estate brokers, which by
their terms can be fully performed within one year. -23 Hence, a broker's
authority or employment may be proved by either oral or written testimony. - 4
If, on the other hand, the agreement cannot be performed within one year,
the Statute of Frauds is a complete defense to an action for a brokerage
commission.25 Even part-performance will not render the statute inapplicable.
The courts will not consider an oral agreement to have been performed, so as
15. J. I. Kisla, Inc. v. Carol Management Corp., supra note 14.
16. 243 N. . 113, 152 N.E. 693 (1926).
17. See also Reed v. Watson, 244 App. Div. 522, 279 N.Y. Supp. .63 (4th Dcp't 1935).
IS. Coufal v. Demertg:is, 26S App. Div. 927, 51 N.Y.S.2d 563 (2d Dep't 1944) (mcmo-
randum decision).
19. Weingast v. Rialto Pastry Shop, 243 N.-Y. 113, 152 N.E. 693 (1926); Rccd v.
'Watson, 244 App. Div. 522, 279 N.Y. Supp. S63 (4th Dcp't 1935); Claggctt v. American
Bowling & Billiard Corp., 4S N.Y.S.2d 856 (Sup. Ct. 1944).
20. Schrier v. Kelloggs Pure Foods, Inc., 205 Misc. 767, 133 N.YS.2d 751 (N.Y.C. City
Ct 1954).
21. E.g., Idaho Code Ann. § 9-50S (1947); Ind. Ann. Stat. § 33-104 (1949); Neb.
Rev. Stat. § 36-107 (1943); N.J. Stat. Ann. § 25:1-9 (1937).
22. Ariz. Rev. Stat. Ann. § 44-101(b) (1956); Cal. Civ. Code § 1624(5); 'Mont. Rev.
Codes Ann. § 13-606(6) (1947); N.Y. Pers. Prop. Law § 31(10); Ore. Rev. Stat. § 41,519(7)
(1953); Te. Rev. Civ. Stat. art. 3995(4) (1943); Utah Code Ann. § 25-5-4(5) (1953);
Mis. Stat. Ann. § 240.10 (1957).
23. N .. Pers. Prop. Law §§ 31(1), 31(10). See aLo Grace v. Norwich Green Homc-
Inc., 144 N.Y.S.2d 62 (Sup. Ct. 1955); Ingalls v. Strccter, 67 N.Y.S.2d 351 (Syracu:c
Mlunic. CL 1946).
24. Wiederman v. Verschleiser, 95 Misc. 276, 159 N.Y. Supp. 226 (Sup. Ct. 1916).
25. Grattan v. Societa Per Azzioni Cotonificio Cantoni, 2 'Mic. 2d 361, 151 N.Y S2d
S75 (Sup. CL 1956); Bottner v. Petchers, 9 Misc. 2d 702, 170 N.YS.2d 570 (N.Y.C.
Miunic. Ct.), aff'd, 16 Misc. 2d 671, 170 N.Y.S.2d 573 (Sup. Ct. 1957). But f. Brovn,
Harris, Stevens, Inc. v. Manhattan Grocery Co., 143 N.Y3S,2d 301 (Sup. Ct. 1955).
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to take it out of the Statute of Frauds, unless there has been complete
performance, including payment.20
Although the Statute of Frauds may bar an action brought to recover a
commission based upon a contract, the broker may sue in quantum meruit
for the reasonable value of his services.27
Creation of the Brokerage Relation
Assuming compliance with the Statute of Frauds and with the licensing
statutes, a broker, to be entitled to his commission, has the burden of proving
(a) that he had the authority to act as agent for the owner, and (b) that the
owner promised to pay for his services.2 8 A contract of employment, express
or implied, is essential.2 9 Without such proof, the real estate agent will be
treated as a mere volunteer. 30
Only in exceptional cases will a broker be entitled to a commission where
he has not established employment. 31 If a broker is regularly engaged in the
brokerage business, and reasonably expected to be compensated for his services,
a "conscious acceptance" of those services by the principal may create an
implied contract.32 So also, a broker may be entitled to a commission where the
principal subsequently ratifies or adopts his services, provided that the owner
knew of the broker's intentions. 33
26. Goldberg v. Shlingbaum, 112 N.Y.S.2d 8 (Sup. Ct. 1951). An oral contract for a
broker's services will be enforced where there has been performance on one side which
was accepted by the other, regardless of the Statute of Frauds. E.g., Garrett v. Wall,
29 Ga. App. 642, 116 S.E. 331 (1923); McLellan v. McLellan, 131 S.C. 245, 126 SE. 749
(1925). Cf. Windsor v. Int'l Life Ins. Co., 325 Mo. 772, 29 S.W.2d 1112 (1930); Tammey
v. Scheeline Banking & Trust Co., 53 Nev. 7, 290 Pac. 1027 (1930).
27. Blair & Co. v. Weininger, 155 N.Y.S.2d 203 (Sup. Ct. 1956); Brand v. Gromet, 3
Misc. 2d 991, 148 N.Y.S.2d 613 (Sup. Ct. 1956).
28. Ditmars v. Renz, 269 N.Y. 191, 199 N.E. 54 (1935); Barrett v. Lang, 269 N.Y.
511, 199 N.E. 512 (1935); Naur v. Wiltsie, 271 App. Div. 169, 63 N.Y.S.2d 578 (3d
Dep't 1946); Southern v. Sperling, 13 Misc. 2d 350, 175 N.Y.S.2d 1000 (Sup, Ct. 1958).
29. Meltzer v. Flying Fame, Inc., 224 App. Div. 41, 229 N.Y. Supp. 547 (1st Dep't
1928); Lotz v. Levy, 120 App. Div. 477, 104 N.Y. Supp. 1058 (2d Dep't 1907); Avallone
v. Goldsmith, 78 N.Y.S.2d 142 (Mt. Vernon City Ct. 1948).
30. Naum v. Wiltsie, 271 App. Div. 169, 63 N.Y.S.2d 578 (3d Dep't 1946); Benedict
v. Pell, 70 App. Div. 40, 74 N.Y. Supp. 1085 (Ist Dep't 1902).
31. Goodman v. Kirkeby, 282 App. Div. 86, 121 N.Y.S.2d 158 (1st Dep't 1953) (dictum).
32. Hevia v. Wheelock, 155 App. Div. 387, 140 N.Y. Supp. 351 (2d Dep't 1913);
Lyle v. Bennett, 34 Misc. 476, 70 N.Y. Supp. 283 (Sup. Ct. 1901). If the principal Is
unaware of the broker's capacity, the rule does not apply. Hurd v. Lee, 132 App. Div.
110, 116 N.Y. Supp. 445 (2d Dep't 1909); Fraser v. Born, 33 Misc. 591, 67 N.Y. Supp.
966 (App. T. 1901).
33. Pickel v. Conn, 209 App. Div. 410, 204 N.Y. Supp. 448 (3d Dep't 1924); Fowler
v. Hoschke, 53 App. Div. 327, 65 N.Y. Supp. 638 (2d Dep't 1900). See also Gilder v.
Davis, 137 N.Y. 504, 33 N.E. 599 (1893) (ratification of authorized broker's acts which
exceeded his authority); Charles v. Cook, 88 App. Div. 81, 84 N.Y. Supp. 867 (2d Dep't
1903) (ratification of acts of broker who was employed by unauthorized person).
COMMENTS
THE GENEml LISTING
A brokerage contract is usually unilateral in nature. The owner or seller
promises to pay the broker a commission if the broker succeeds in accomplish-
ing an act-the sale of the property or the production of a buyer who is ready,
willing, and able to buy.34
Under the most common arrangement, a general listing, the vendor informs
the broker of his willingness to sell his property and authorizes the broker
to procure a purchaser. The owner is making a simple offer looking toward
the creation of a unilateral contract. ' 5 The offer is interpreted as a promise to
pay the broker a commission in consideration of his producing a buyer, ready,
willing, and able to buy the property on the listed terms, the offer being deemed
accepted when the broker produces such a buyer.', As the broker has not
suffered any detriment or given any consideration, the offer may be revoked
at any time before acceptance.37 Therefore, unless the broker procures a pur-
chaser according to the terms in the principal's offer, he will not be entitled
to a commission. 38
In the ordinary or general brokerage agreement, the principal is not pre-
cluded from hiring another broker or other brokers to sell his property, nor
from obtaining a purchaser himself.3 9 Further he has not agreed to sell his
property to the purchaser produced by any particular broker who might have
been employed. 43 The owner is liable for commissions only to the broker who
first produces a buyer, ready, willing, and able to buy on the principal's
terms.4' Thus a vendor who employs more than one broker to sell the same
34. 4 Williston, Contracts § 1030A (rev. ed. 1936).
35. See generally Wallace, Promissory Liability Under Real Estate Brokcrage Con-
tracts, 37 Iowa L. Rev. 350 (1952).
36. Auerbach v. Internationale Wolfram Lampen Aktien Geclscbaft, 177 Fed. 453
(2d Cir. 1910); Sibbald v. Bethlehem Iron Co., 3 N.Y. 370, 38 Am. Rep. 441 (1,M1);
Neuer v. Jaffe, 179 App. Div. 37, 165 N.Y. Supp. 113 (2d Dcp't 1917); Stein v. Miccli,
109 N.X.S.2d 913 (New Rochelle City Ct. 1952). See also Knight Realty Co. v. Carcrta,
126 Conn. 162, 10 A.2d 597 (1939); Grant v. Dalton, 120 Me. 350, 114 Atl. 3 4 (1921);
D. N. Toohey & Co. v. Davis, S5 N.H. S0, 153 Atl. S32 (1931); Douglas v. Matzncr, 51
RI. 1, 149 Atl. 861 (1930).
37. Wylie v. Marine Nat'l Bank, 61 N.Y. 415 (1S75); Thocns v. J. A. Kcnnedy Realty
Corp., 279 App. Div. 216, 10s N.Y.S.2d S2 (1st Dep't 1951), aff'd rnem., 304 N.Y. 753,
103 N.E.2d 616 (1952). See Scofield v. Second Universalist Soc'y of Stamford, 102 Conn.
156, 128 Atl. 290 (1925); Livingston v. George McArthur & Sons, 332 Mass. S3, 123 N.E.2d
379 (1954).
33. Bereswill v. Yablon, 6 N.Y.2d 301, 160 N.E.2d 531, 1S9 N.Y.S.2d 661 (1959).
39. Ackman v. Toren, Inc., 6 App. Div. 2d 427, 179 N.Y.S.2d 123 (1st Dzp't 1953)
(per curiam); Myers v. Batcheller, 177 App. Div. 47, 163 N.Y. Supp. 6?3 (3d Dcp't 1917).
40. Ettinghoff v. Horowitz, 115 App. Div. 571, 100 N.Y. Supp, 102 (2d Dcp't 19CG);
In re Fox's Will, 126 N.Y.S.2d 153 (Surr. Ct. 1953); McWilliams v. Mulgrcw, 224 Mhic.
561, 11S N.Y.S.2d 422 (N.Y.C. Mlunic. Ct. 1953); Coward v. McLaughlin, 13 N.Y.S2d
444 (N.Y.C. Mlunic. CL 1950).
41. Byrne v. Barrett, 242 App. Div. 5S3, 276 N.Y. Supp. 1 (1st Dep't 1934), rcv'd on
other grounds, 263 N.Y. 199, 197 N.E. 217 (1935); Tomlinson v. Meader, 33 X.Y3.2d
291 (Sup. Ct. 1942); Steinfeld v. Goess, 9 N.Y.S.2d 4C0 (App. T. 1933) (pcr curiam).
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premises escapes multiple liability,42 and only the broker whose services were
the "procuring or efficient" cause of the sale 43 will be entitled to commissions.
Termination of the Agency
In most states, including New York, the principal in a general listing agree-
ment neither promises to give the broker a reasonable time in which to procure
a buyer nor does he waive his power to revoke. 44 In New York, however, the
revocation must be brought to the knowledge of the broker, or the agency will
continue for a reasonable time.45 The hardship of the former rule is mitigated
by the requirement that the revocation be in "good faith."40 In each case, the
issue of "good faith" is a question for the jury to decide. 47 As a criterion, this
requirement binds the parties to no greater extent than they are already bound
by their agreement. 48 Thus, while the seller has the power to revoke, he will
nevertheless be liable to the broker when he exercises this power capriciously. 49
42. Pell & Tibbits, Inc. v. Bedford, 238 App. Div. 856, 263 N.Y. Supp. 32 (2d Dep't
1933) (memorandum decision); Salamon v. Brooklyn Say. Bank, 180 Misc. 841, 44
N.Y.S.2d 420 (Sup. Ct. 1943).
43. Freedman v. Havemeyer, 37 App. Div. 518, 56 N.Y. Supp. 97 (Ist Dep't 1899); In
re Cowan's Estate, 13 N.Y.S.2d 374 (Surr. Ct. 1939); B. Victor Realty Co. v. Hill, 21
N.Y.S.2d 618 (Mt. Vernon City Ct.), aff'd mem., 259 App. Div. 1038, 21 N.Y.S.2d 399
(2d Dep't 1940).
44. See, e.g., Donovan v. Weed, 182 N.Y. 43, 74 N.E. 563 (1905); Miles-Wells Co. v.
Hutchins, 203 App. Div. 441, 197 N.Y. Supp. 47 (4th Dep't 1922) (per curiam); O'Hara
v. Murray, 144 App. Div. 113, 128 N.Y. Supp. 1009 (lst Dep't 1911); Prendergast v.
Cord-Meyer Co., 156 N.Y. Supp. 750 (Sup. Ct.), aff'd mem., 175 App. Div. 895, 161 N.Y.
Supp. 1142 (1st Dep't 1916). If the agency is coupled with an interest then the broker's
authority may not be revoked. See Farmer's Loan & Trust Co. v. Wilson, 139 N.Y. 284,
34 N.E. 784 (1893). See generally Annot., 88 A.L.R. 716 (1934),
45. Goodman v. Marcol, Inc., 261 N.Y. 188, 184 N.E. 755 (1933); Martin v. Crumb,
216 N.Y. 500, 111 N.E. 62 (1916).
46. Thoens v. J. A. Kennedy Realty Corp., 279 App. Div. 216, 108 N.E.2d 882 (1st
Dep't 1951), aff'd mem., 304 N.Y. 753, 108 N.E.2d 616 (1952); Williams & Co. v. Collins
Tuttle & Co., 6 App. Div. 2d 302, 176 N.Y.S.2d 99, motion for leave to appeal denied,
6 App. Div. 2d 1006, 178 N.Y.S.2d 212 (1st Dep't 1958). See also Wood v. Hutchinson
Coal Co., 85 F. Supp. 1010 (N.D.W.Va. 1949); Walter v. Libby, 72 Cal. App. 2d 138, 164
P.2d 21 (Dist. Ct. App. 1945); Shannon v. Gaar, 233 Iowa 38, 6 N.W.2d 304 (1942);
Steele v. Seth, 211 Md. 323, 127 A.2d 388 (1956) (degree of secretiveness or deception which
surrounded broker's dismissal will determine good faith); Malloy v. Coldwater Seafood
Corp., 338 Mass. 554, 156 N.E.2d 61 (1959); Pittelkow v. Jefferson Park Land Co., 283
Mich. 374, 278 N.W. 102 (1938); Carter v. McCall, 193 S.C. 456, 8 S.E.2d 844 (1940);
Havens v. Irvine, 61 Wyo. 309, 157 P.2d 570 (1945) (fact of sale one day after the
termination of broker's agency was not sufficient of itself to show bad faith).
47. L'Ecluse v. Field, 154 App. Div. 685, 139 N.Y. Supp. 383 (2d Dep't 1913).
48. St. Regis Paper Co. v. Hubbs & Hastings Paper Co., 235 N.Y. 30, 138 N.E. 495
(1923); Siegel v. Rosenzweig, 129 App. Div. 547, 114 N.Y. Supp. 179 (2d Dep't 1908).
49. Thoens v. J. A. Kennedy Realty Corp., 279 App. Div. 216, 108 N.Y.S.2d 882
(1st Dep't 1951), aff'd, 304 N.Y. 753, 108 N.E.2d 616 (1952); Harper v. Shmulevtz, 12
Misc. 2d 568, 176 N.Y.S.2d 62 (N.Y.C. Munic. Ct. 1958).
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However, if the vendor revokes the offer in "good faith,", ' 3 the broker will be
denied a recovery in quantum meruit, provided always, that a buyer was not
secured before the revocation.0'
While no action exists for the broker whose agency was terminated in "good
faith," before he had successfully procured a purchaser,-2 it is also the rule
that the principal may not hold the agent liable for his lack of effort to acquire
a purchaser.53
Some jurisdictions will not allow a general listing to be revoked until the
lapse of a reasonable length of time,5-4 and others reach the same result by
enlarging the scope of the "good faith" doctrine.0 In cases where the parties
had not agreed upon a time for the duration of the employment, New York
courts will imply a reasonable time in which the broker may effect a sale.-'
50. Bad faith exists when it is found that, "the owner is deliberately trying to g,-t the
broker's services for nothing, either to avoid payment of the promized commLzzion, or to
give the benefit thereof to a favored buyer or another broker." Mechem, Outlines of
Agency § 566 (4th ed. 1952). To be guilty of bad faith the principal must have profited
by the broker's exertions. See Douglas Real Estate Management Corp. v. Montgomery
Ward & Co., 3 App. Div. 2d 146, 159 NY.S.2d 81 (3d Dep't), afi'd, 4 N.Y.2d 33, 143
N.E.2d 903, 171 N.Y.S.2d 852 (1958) ; Rothschild v. Jerome Park Realty Corp, 71 MY.S.2d
4S3 (Sup. Ct.), aff'd mem., 272 App. Div. 1044, 75 N.Y.S.2d 231 (lt DLp't 1947).
51. Rothschild v. Jerome Park Realty Corp., 71 N.Y.S.2d 433 (Sup. C.), a d nem.,
272 App. Div. 1044, 75 N.Y.S.2d 231, motion for leave to appzal denied, 273 App. Div.
75S, 75 N.Y.S.2d 532 (1st Dep't 1947); Towers v. Doroshaw, 5 Misc. 2d 241, 159 N.Y.S.2d
367 (Sup. CL 1957) ; Grattan v. Societa Per Azzioni Cotonificio Cantoni, 2 lc. 2d 061,
151 N.Y.S.2d 875 (Sup. Ct. 1956). See also in this connection Hohenbrg Co. v. Iwai
New York, Inc., 6 App. Di%. 2d 575, ISO N.Y.S.2d 410 (lt Dzp't 195S).
52. Newberry & Co. v. George W. Warnecke & Co., 267 App. Div. 413, 46 N.Y.S.2d 433
(1st Dep't), aff'd, 293 N.Y. 693, 56 N.E.2d 535 (1944); Wolf v. Farkas, 94 N.YS,2d 233
(Sup. Ct.), aff'd, 269 App. Div. 9S1, 59 N.Y.S.2d 297 (ist Dzp't 1945).
53. Siegel v. Rosenzweig, 129 App. Div. 547, 114 N.Y. Supp. 179 (2d Dep't 103)
(dictum).
54. See Wallace, Promissory Liability Under Real Estate Brokerage Contracts, 37 Iowa
L. Rev. 350, 351 (1952).
55. See Comment, 43 Va. L. Rev. 775, 777 & n.13 (1957) (citing Comment, 37 Va. L.
Rex. 1167, 1181 (1951)). See generally, Mechem, Outlines of the Law of Agency C 5LM (4th
ed. 1952).
56. Sugerman v. Fraser, 71 Misc. 416, 128 N.Y. Supp. 713 (Sup. CL 1911). In Goad-
man v. Mercol Inc., 261 N.Y. 13, 1S4 N.E. 755 (1933) the court fcemed to extend the
reasonable time qualification to all general lUstings. Becides the Goodman ca e in Ncw;
York, there are a number of decisions which have limited the right to revoke in general
listing agreements, especially where the broker has expanded a great amount of time and
expense in behalf of the owner. See Richter v. First Nat'l Bank, 01 Ohio App. 421, CO
N.E.2d 243 (1947); Hutchings v. Slemons, 141 Tex. 448, 174 S.W.2d 437 (1943); Morris
v. Bragg, 155 Va. 912, 156 S.E. 381 (1931). It would seem that these courts are adopting
§ 45 of the Restatement of Contracts: "If an offer for a unilateral contract L made, and
part of the consideration requested in the offer is given or tendered by the offcrze in
response thereto, the offeror is bound by a contract, the duty of immediate p:rformance
of which is conditional on the full consideration being given or tendered within the time
stated in the offer, or, if no time is stated therein, within a reasonable time." It L in-
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Moreover, once a broker has brought his negotiations with a buyer to a point
of "immediate and proximate success," only to have his agency revoked, the
principal will have to show good reason for the termination or he will be con-
sidered to be acting in "bad faith." 57
Presentation of a buyer after the lapse of the listing period does not entitle
the broker to a commission.58 But if the principal encourages him to continue
his solicitation after that lapse, the vendor will be estopped from asserting the
termination of the agency, and will be liable for commissions should the broker
subsequently be successful in his efforts. 59 Where too, the agent's efforts are
defeated by the owner's fraud, a subsequent sale after the time period has
expired, will not deprive the broker of his commission. 60 In this reference, a
Missouri court metaphorically stated: "After the brokers have shaken the tree,
the sellers cannot run up and bear away the fruit without being liable for the
broker's commission."' 61
"Unity of Time" Concept
It is often stated that in the absence of a special authority, the broker need
not consummate the sale in behalf of the owner.0 2 However, the broker has
teresting to note that the Goodman case represents a drifting away from the strict
contractual doctrine as expounded in Petterson v. Pattberg: "It is elementary that any
offer to enter into a unilateral contract may be withdrawn before the act requested to be
done has been performed. . . . The offer of a reward in consideration of an act to be
performed is revocable before the very act requested has been done." 248 N.Y. 86, 88-89,
161 N.E. 428, 429 (1928).
57. Sewell v. Collison, 123 App. Div. 586, 108 N.Y. Supp. 25 (2d Dep't 1908); Robin-
son v. Pokorney, 133 N.Y.S.2d 311 (Sup. Ct. 1954). By bringing a buyer "to a point of
immediate and proximate success," one court meant: "If, after a broker employed to sell
property had in good faith expended money and labor in advertising for and finding a
purchaser, and was in the midst of negotiations which were evidently and plainly approach-
ing to success, the seller should revoke the authority with the purpose of availing himself
of the broker's efforts, and avoiding the payment of his commissions, it could not be claimed
that the agent had no remedy." Blumenthal v. Goodall, 89 Cal. 251, 26 Pac. 906, 907 (1891).
58. Hewitt v. Renn, 286 App. Div. 1145, 145 N.Y.S.2d 768 (4th Dep't 1955) (memo-
randum decision). See also McCoy v. Conkwright, 206 Okla. 545, 245 P.2d 89 (1952);
Lewis v. Dahl, 108 Utah 486, 161 P.2d 362 (1945).
59. Fanning v. Maggi, 127 N.Y.S.2d 152 (Sup. Ct. 1952) (dictum). See also Baker v.
Curtis, 105 Cal. App. 2d 663, 234 P.2d 153 (Dist. Ct. App. 1951); Tartoria v. Manko, 134
Conn. 345, 57 A.2d 493 (1948) ; Wilkinson v. Victory Gravel Co., 177 La. 1064, 150 So. 18
(1933) (contract continued in force by mutual agreement); Sotham v. Kern, 221 Mich.
5, 190 N.W. 744 (1922) (extension of time); Pyles v. Cole, 34 Tenn. App. 601, 241 S.W.2d
841 (1951) (implied extension of time).
60. Williams & Co. v. Collins Tuttle & Co., 6 App. Div. 2d 302, 176 N.Y.S.2d 99,
motion for leave to appeal denied, 6 App. Div. 2d 1006, 178 N.Y.S.2d 212 (1st Dep't 1958).
61. Axsom v. Thompson, 239 Mo. App. 732, 737, 197 S.W.2d 326, 331 (1946). See also
Ramezzano v. Avansino, 44 Nev. 72, 189 Pac. 681 (1920).
62. Habib v. Caputo, 168 Misc. 202, 5 N.Y.S.2d 382 (N.Y.C. Munic. Ct. 1938). This
is true unless the contract specifies otherwise. See Hummel v. Thomas, 345 Il1. App. 275,
102 N.E.2d 683 (1951); Schamberg v. Kahn, 279 Pa. 477, 124 Atl. 138 (1924); Mechem,
Outlines of Agency § 563 (4th ed. 1952).
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not fully performed until the buyer makes an offer in accordance with the
terms of the listing, or, until a buyer's non-conforming counter-offer is accepted
by the seller.63 In determining exactly when a purchaser has been obtained
some jurisdictions formulated a "unity of time" concept; that is, where the
vendor's acceptance of the vendee's offer is equivalent in time with the buyer's
willingness to buy.G4
In support of this concept, a New York court in W'cisenberger v. Maycrsfc
stating the rule accepted in several prior New York cases, said
that a broker's right to his commission cannot be defeated by the seller's refusal
to complete the transaction after a purchaser has been procured to buy at a price
and on terms previously specified by the seller, or in w.'hich the seller has ac-
quiesced.06
But, in the lViesenberger case the court refused recovery pursuant to this rule,
as the broker was unable to show that the purchaser was willing to buy before
the seller had withdrawn from the sale.37
"Ready, Willing, and Able"
In general, regardless of whether or not a contract is ultimately entered into
by the seller and buyer, the broker is entitled to a commission when he pro-
duces a purchaser who is ready, willing, and able to contract on the principal's
terms.6 8 "Able" means that the broker must prove that the purchaser is finan-
cially sound.69 Financial ability is adjudged as of the time fixed for the
passage of title.7' But if the vendee, in order to pay the contract price, depends
upon assistance from third persons not obligated to him, the broker has not
produced an "able" purchaser.71 But as soon as the principal has entered into
63. See 2 Mechem, Agency § 2430 (2d ed. 1914). See generally Annot., 169 A.LAR. 3,0
(1947).
64. See Finkelstein, The Case of the Broker's Commission, 23 St. John's L. Rev. 220
(1954). Contra, Butler v. Baker, 17 RI. 582, 23 Ad. 1019 (1392), followed in Mangano
v. Rooney, 77 RI. 324, 74 A.2d 867 (1950). The Rhode IMland rule has been criticized
in Note, 24 Temp. L.Q. 357 (1951).
65. 281 App. Div. 171, 117 N.Y.S.2d .57 (1st Dep't 1952) citing Ster v. Gcpo Rtealty
Corp., 289 N.Y. 274, 45 N.E.2d 440 (1942); Mengel v. Lawrence, 276 App. Div. 1C0, 93
N.Y.S.2d 443 (1st Dep't 1949).
66. 231 App. Div. at 176, 117 N.Y.S.2d at 561.
67. The Court pointed out in its rejection of the rule set forth in the two preceding
cases that: "We are left without the requisite certainty that the buyer would have com-
pleted the transaction .... Willingness to buy is not merdy a subjective mental prac ' s"
Id. at 178, 117 N..S.2d at 563.
63. Wagner v. Derecktor, 306 N.Y. 3S6, 118 N.E.2d 570 (1954); Ervmeycr v. Roa~ce,
17 MAisc. 2d 67, 1S3 N.Y.S.2d 769 (Sup. Ct. 1959); McNamara v. Viseo, 10 Mhv. 2d 854,
173 N.Y.S.2d 631 (Schenectady County Ct. 1958).
69. House v. Homburg, 267 App. Div. 557, 47 N.Y S.2d 341 (4th Dcp't 1944), afi'd
mem., 294 N.Y. 750, 61 N.E.2d 74S (1945).
70. Jaffe v. Nagel, 114 N.Y. Supp. 905 (App. T. 1909). See alho House v. Homburg,
supra note 69.
71. Globerman v. Lederer, 231 App. Div. 39, 117 N.Y.S.2d 549 (1st Dep't 1952).
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a binding contract with the buyer, the purchaser's financial ability is no longer
the concern of the broker, and he is entitled to his commission.72
A purchaser is found to be "ready and willing" when there is substantial
agreement or a "meeting of the minds" as to the contract terms.7 3 Where the
purchaser refuses to go ahead with the negotiations because of a slight variance
from the original terms,74 or where the purchaser enters into negotiations with
the seller to lower the original terms,75 the broker has not produced a ready
and willing buyer.
In the absence of particular provisions under a general listing, the vendor's
promise to pay the broker for his services is generally a nudum pactum unless
there is full performance.7 6 Part-performance, no matter how extensive, will
not entitle the broker to recover compensation if he fails to produce a buyer,
or if the owner in good faith terminates the agency by revocation, either ex-
pressly or impliedly before a binding contract arises.77
ExcLusIVE LISTINGS
The New York courts have made a distinction between an "exclusive
agency" and an "exclusive right to sell."78 In an "exclusive agency," the bro-
ker is given the sole right to solicit a purchaser for the owner, but the owner
may still sell the property himself;79 while in the "exclusive right to sell"
agreement, the vendor foregoes the right to sell the property both personally
and through another broker.80
72. Flicker v. Ragan, 126 Misc. 185, 212 N.Y. Supp. 703, (App. T. 1925) (per curlam);
Bierman v. Barbieri, 124 Misc. 157, 207 N.Y. Supp. 174 (App. T. 1924) (per curiam).
73. Hubbard v. Tobin, 15 Misc. 2d 65, 179 N.Y.S.2d 611 (Sup. Ct. 1958).
74. Levy v. Sonneborn, 78 Misc. 50, 138 N.Y. Supp. 285 (App. T. 1912).
75. E. Osborne Smith, Inc. v. University Fin. Co., 224 App. Div. 542, 231 N.Y. Supp.
737 (1st Dep't 1928) (per curiam); Weibler v. Cook, 77 App. Div. 637, 78 N.Y. Supp.
1029 (Ist Dep't 1902).
76. Hohenberg Co. v. Iwai New York, Inc., 6 App. Div. 2d 575, 180 N.Y.S.2d 410
(1st Dep't 1958); Towers v. Doroshaw, 5 Misc. 2d 241, 159 N.Y.S.2d 367 (Sup. Ct. 1957).
Some cases have allowed the broker to collect for selling part of the property listed
where the contract of brokerage was severable. See Dorsey v. Clarke, 223 Ky. 619, 4
S.W.2d 748 (1928); Simpson v. Mooney 3. Sherman & Son, 223 S.W.2d 42 (Tex. Clv.
App. 1949).
77. Auerbach v. Internationale Wolfram Lampen Aktien Gesellschaft, 177 Fed. 458
(S.D.N.Y. 1910); Herman v. Harris, 136 N.Y.S.2d 581 (App. T. 1954) (per curiam).
78. Compare Ackman v. Toren, Inc., 6 App. Div. 2d 427, 179 N.Y.S.2d 128 (1st Dep't
1958) (per curiam), aff'd mem., 6 N.Y.2d 720, 153 N.E.2d 504, 185 N.Y.S.2d 808 (1959)
(case of an "exclusive agency"), with Barnet v. Cannizzaro, 3 App. Div. 2d 745, 160
N.Y.S.2d 329 (2d Dep't 1957) (memorandum decision) (case of an "exclusive right to
sell"). See generally Comment, 6 De Paul L. Rev. 107 (1956).
79. See Ackman v. Toren, Inc., 6 App. Div. 2d 427, 179 N.Y.S.2d 128 (1st Dep't 1958)
(per curiam). Clark v. Ellsworth, 66 Ariz. 119, 184 P.2d 821 (1947); Lambert v. Hasklns,
128 Colo. 433, 263 P.2d 433 (1953); Werner v. Eurich, 263 App. Div. 744, 31 N.Y.S.2d
233 (2d Dep't 1941) (memorandum decision). The owner may not, however, employ
another broker to effect a sale during the life of the exclusive agency. See Neumeler v.
Sperzel, 223 Minn. 60, 25 N.W.2d 651 (1946).
80. Barnet v. Cannizzaro, 3 App. Div. 2d 745, 160 N.Y.S.2d 329 (2d Dep't 1957)
COMMEANTS
There is, in reality, little difference between an exclusive listing and a gen-
eral listing. The mere fact that the broker is given an "exclusive agency" or
an "exclusive right to sell" in no way changes the nature or character of the
contractual relationship.81 The owner is still making no more than an offer
looking toward the creation of a unilateral contrat 2 'Many courts have
treated the exclusive agreement as if it were a catalyst, capable of changing a
contract, unilateral in form, into one that is bilateralf 3 But an underlying
problem remains: was consideration furnished the owner by the broker for
the exclusiveness of the agreement? Mlechem thinks not, stating that there is
a lack of mutuality, as "the agent has not promised to do anything, and...
no action would lie against him by the owner if he never made any effort to
find a buyer."s
New York, however, has normally upheld the validity of e.xclusive brokerage
contracts without discussing the consideration needed to support the exclusive-
ness of the grant.-5 A 'Massachusetts court, in Bartlett v. Kcith,16 came to
grips with the consideration issue. There the owner's written authorization
granted plaintiff-broker a time-limited exclusive agency to sell the property.
Plaintiff incurred expenses attempting to procure a purchaser but before he
could do so, the defendant, ovner, sold the property. The court in rejecting
the broker's claim for commissions reasoned that the authorization w,-as a mere
revocable offer, and that until the broker produced a buyer, ready, willing,
and able to buy he had not sufficiently performed in order to bind the owner
to the agreement. It is well to note that the court made no distinction between
an "exclusive agency" and an "exclusive right to sell."
On facts similar to those of the Bartlett case, a Tennessee court, in Hutcin-
son v. Dobson-Bainbridge Realty Co.,8 7 held that the trouble and expense
incurred by the broker prior to the revocation was sufficient to bind the seller
for the stated period ss Realizing the theoretical difficulties presented by the
(memorandum decision); Gaillard Realty Co. v. Rogers Wire Worls, Ine., 215 App. Div.
326, 213 N.Y. Supp. 616 (1st Dep't 1926).
31. See Wallace, Promissory Liability Under Real Estate Brokerage Contract-, 37 Iowa
L. Rev. 350, 354 (1952).
32. 2 Mechem, Agency § 2449 (2d ed. 1914).
83. See Baumgartner v. leek, 126 Cal. App. 2d 505, 272 P.2d 552 (DisL Ct. App. 1954);
Braniff v. Blair, 101 Kan. 117, 165 Pac. 316 (1917); Chamnbrlain v. GrLhas, 3MB9 o.
655, 230 S.WI.2d 721 (1950).
84. Mlechem, Outlines of Agency § 569 (4th ed. 1952). Se also Des Rivicre3 v. Sullivan,
247 Mlass. 443, 142 N.E. 111 (1924).
85. Levy v. Issaacs, 285 App. Div. 1170, 140 N.Y.S.2d 519 (2d Dcp't 1955) (mumorandum
decision) ; Werner v Eurich, 263 App. Div. 744, 31 N.Y.S.2d 233 (2d Dzp't 1941) (mcmo-
randum decision); Gaillard Realty Co. v. Rogers Wire Works, Inc., 215 App. Div. 326,
213 N.X. Supp. 616 (lst Dep't 1926); cf. Parkhurst v. Tryon, 134 App. Div. 143l 119
N.Y. Supp. 184 (4th Dep't 1909).
86. 325 Mass. 265, 90 N.E.2d 30S (1950).
S7. 31 Tenn. App. 490, 217 S.W.2d 6 (1946).
8S. Accord, Hughes v. Bickley, 205 Ala. 619, S9 So. 33 (1921); Kimmdl v. Skdlly, 130
Cal. 555, 62 Pac. 1067 (1900); McManus v. Newcomb, 61 A.2d 36 (D.C. Munke. Ct. App.
1943).
19611
FORDHAM LAW REVIEW
doctrine of consideration, the court nevertheless, found them to be "outweighed
by considerations of practical justice."8 9
Where an exclusive right of sale is given to a broker in New York, the
owner cannot conduct a sale himself without becoming liable for the commis-
sion.90 Where, however, the broker is given only an exclusive or sole agency,
the principal may arrange the sale himself without the broker's aid if the
sale is made in good faith and the purchaser was not procured by the broker.9'
Where a fixed time limitation has been placed on an exclusive listing, many
courts have held that the owner's offer is irrevocable during that period.92 The
law in New York on this point is unsettled and confusing, but there is a dictum
in Bathrick v. Coffin93 which supports the last proposition. In that case, the
court reasoned
that the word exclusive embraces the idea of permanence, at least until there had
been reasonable time for the plaintiff's fulfillment of his contract or some good
reason shown for its breach by the defendant.9 4
In Gaillard Realty Co. v. Rogers Wire Works, Inc.,9" a later case, the appel-
late division gave further support to this reasoning. Under an exclusive right
to sell agreement, the broker was entitled to a sixty day written notice of re-
vocation. Subsequent to notice, but prior to the expiration of the sixty day
period, the principal sold the property. While treating the exclusive agreement
as binding on the owner even in the absence of consideration, the court paid
lip service to the "unilateral concept" 96 by refusing to award the broker a
commission as he had not performed the act requested prior to the revocation.
The court, however, followed the reasoning of Slattery v. Cothran,07 and
granted the broker damages for the promisor's breach of the exclusive agree-
ment; damages measured by the amount of the commission originally agreed
upon.
Thus, while New York has long held that an offer looking forward to a
89. Hutchinson v. Dobson-Bainbridge Realty Co., 31 Tenn. App. 490, 494, 217 S.W.2d
6, 10 (1946).
90. Moses v. Bierling, 31 N.Y. 462 (1865); Gaillard Realty Co. v. Rogers Wire Works,
Inc., 215 App. Div. 326, 213 N.Y. Supp. 616 (1st Dep't 1926).
91. Slattery v. Cothran, 210 App. Div. 581, 206 N.Y. Supp. 576 (4th Dep't 1924).
92. See Fleming v. Dolfin, 214 Cal. 269, 4 P.2d 776 (1931); Wright v. Vernon, 81
Cal. App. 2d 346, 183 P.2d 908 (1947); Harry H. Rosen Co. v. Eksterowicz, 45 Del. 314,
73 A.2d 648 (1950); Jones v. Hollander, 3 N.J. Misc. 973, 130 Atd. 451 (Sup. Ct. 1925)
(per curiam); Pickett v. Bishop, 148 Tex. 207, 223 S.W.2d 222 (1949).
93. 13 App. Div. 101, 43 N.Y. Supp. 313 (2d Dep't 1897).
94. Id. at 103, 43 N.Y. Supp. at 314.
95. 215 App. Div. 326, 213 N.Y. Supp, 616 (Ist Dep't 1926).
96. Id. at 332, 213 N.Y. Supp. at 622.
97. 210 App. Div. 581, 206 N.Y. Supp. 576 (4th Dep't 1924). In this case, the court
said that the injured brokers could not sue for a commission earned by another. They
may, however, sue for damages, "but the damages will not necessarily be measured by the
amount of commissions . . . but rather by expenses actually incurred and profits or
commissions lost on a sale plaintiffs would have made." Id. at 583-84, 206 N.Y. Supp,
at 578.
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unilateral contract is revocable until the time of performance,99 the courts
have slowly slipped away from this construction in brokerage contractsP
CONDITIONs-A SPECIAL CONTr,%CT
Although the broker is normally entitled to a commission when he has pro-
duced a buyer ready, willing, and able to buy, the parties, may by contract,
vary the rule.""' Frequently, the owner's promise to pay a commission is
conditioned upon the happening of an event." Under such a conditional or
special contract, where the recovery of a commission is dependent upon some
further contingency, usually the consummation of the transaction,'' 2 the failure
or refusal of a purchaser to execute his contract is fatal to the recovery of the
commission.'0 3
In such agreements, the basic question is whether the qualifying language
creates a condition precedent to the paynent of a commission or merely places
a time limitation upon its collection.' 1 If the former interpretation prevails
then the owner is not liable for the payment of the broker's commission unless
the specified event occurs.1' 5 Under the latter construction, the broker is
93. Petterson v. Pattberg, 243 N.Y. 86, 161 N.E. 423 (1923); Post v. Frank, 75 Misc.
130, 132 N.Y. Supp. '07 (App. T. 1912) (per curiam). See also 1 Williston, Contracts
§ 60A n.2 (rev. ed. 1936).
99. See Gaillard Realty Co. v. Rogers Wire Works, Inc., 215 App. Div. 326, 213 N..
Supp. 616 (1st Dep't 1926); Slattery v. Cothran, 210 App. Div. 531, 202 N.Y. Supp.
576 (4th Dep't 1924). In Goodman v. Mlarcol, Inc., 261 N.Y. 13, 1E4 N.E. 755 (1933),
the court said that a reasonable time would be given the broker to efiectuate a EAU
before the principal could revoke.
100. See, e.g., O'Connor-Sullivan, Inc. v. Otto, 233 App. Div. 269, 127 .1'YS.2d 373
(3d Dep't 1954) (per curiam); Tichenor v. Peoples Say. Bank, 282 App. Div. 1053, 126
N.Y.S.2d 26 (2d Dep't 1953) (memorandum decision); 3 Williston, Contracts C 671
(rev. ed. 1936).
101. See, e.g., Saun v. Capital Realty Dev. Corp., 263 N.Y. 339, 197 N.E. 303 (1935);
Hubbard v. Tobin, 15 Misc. 2d 65, 179 N.Y.S.2d 611 (Sup. Ct. 195S). But cf. A. I.
Bernett, Inc. v. Bossert, 233 App. Div. 952, 130 N.Y.S.2d 423, (2d Dcp't 1954) (memo-
randum decision), aff'd mem., 303 N.Y. 792, 125 X.E.2d 597 (1955).
102. E.g., Bliven v. Lighthouse, 231 N.Y. 64, 131 N.E. 570 (1921); Colvin v. Post
Mortgage & Land Co., 225 N.Y. 510, 122 N.E. 454 (1919); Da.ton v. Gardiner, 255 App.
Div. 939, S N.Y.S.2d 291 (2d Dep't 193S) (memorandum decision). Sce also Richardon
v. Snipes, 330 S.W.2d 331 (Tenn. App. 1959); Beattie-Firth, Inc. v. Colebanh, 143 W. Va.
740, 105 S.E.2d 5 (195); Kruger v. Wesner, 274 Wis. 40, 79 NV.2d 354 (1956).
103. Howard Winship, Inc. v. Mleyer, 129 liscc. 149, 220 N.Y. Supp. C59 (Sup. Ct.
1927). Accord, Green v. Snodgrass, 79 Ariz. 319, 2S9 P.2d 191 (1955); Mitchell v. Johnston,
140 Cal. App. 2d 932, 293 P.2d 170 (App. Dep't 1956) (recognizing rule); Dunton v.
Stemme, 117 Colo. 327, 137 P.2d 593 (1947); Kerble v. Arnold, 33S Mass. 799, 157 NE.2d
415 (1959); Murr v. Landrum, 338 P.2d 379 (Okla. 1959); cf. Krug.r v. We:nr, 274 Wi.
40, 79 N.1V.2d 354 (1956).
104. For a complete analysis of the problem, see Wallace, Effect of Qualifying Liting
Language on Real Estate Brokers' Commissions; Obligation of a Listing Propzrty O;-ncr,
1957 Wash. U.L.Q. 297 (1957).
105. Stern v. Gepo Realty Corp., 239 N.Y. 274, 45 X.E.2d 440 (1942); unics v.
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entitled to his commission regardless of the outcome, as the commission is
deemed earned, though its collection is dependent upon a lapse of time. 10
The absolute or condition precedent rationale, accepted by New York in
Amies v. Wesnofske,1°0 is the majority rule. In the Amies case, the brokerage
agreement provided for the payment of the balance of the commission on "the
closing of title." The court held, upon default of the purchaser, that the
broker could not recover his commission from the owner since the condition had
not been performed. Generally, under this rule, the condition is to be strictly
and fully performed and the vendor need not pay a commission unless it is
shown that he acted in "bad faith." Where, however, the provision for the
payment of a commission is not related to the broker's actual undertaking, the
contingency voiced in the agreement will be looked upon as a mere "time
limitation.' 08
The use of words such as "when," "after," "as soon as," "if and when,"
"actually," or any combination thereof, usually indicates that payment of a
commission is conditional upon a certain event. 109 The New York courts,
moreover, have recognized that although a commission has been earned, pay-
ment may be independently conditioned." 0 It is also necessary to note that
a condition to the payment of a broker's commission must be made before the
Wesnofske, 255 N.Y. 156, 174 N.E. 436 (1931); cf. Downing v. H. G. Smithy Co., 125
A.2d 272 (D.C. Munic. Ct. App. 1956); Menton v. Melvin, 330 Mass. 355, 113 N.E.2d
447 (1953); Sherman v. Josephson, 44 N.J. Super. 419, 130 A.2d 871 (App. Div. 1957).
106. Coughlan & Co. v. Frankel, 216 App. Div. 565, 215 N.Y. Supp. 625 (1st Dep't),
aff'd mem., 243 N.Y. 599, 154 N.E. 621 (1926). But cf. Bliven v. Lighthouse, 231 N.Y.
64, 131 N.E. 570 (1921). Two earlier New York decisions also enunciated the "time"
principle, but in these cases the seller was also in default. See Morgan v. Calvert, 126
App. Div. 327, 110 N.Y. Supp. 855 (2d Dep't 1908); Meltzer v. Straus, 61 Misc. 250, 113
N.Y. Supp. 583 (App. T. 1908). The New Jersey courts, on the other hand, predominately
interpret qualifying language in brokerage contracts as constituting a "time for payment"
rather than as a condition to payment. See Hatch v. Dayton, 130 N.J.L. 425, 33 A.2d 350
(Sup. Ct. 1943); Lehrhoff v. Schwartsky, 2 N.J. Misc. 353, 125 At. 496 (Sup. Ct. 1924)
(per curiam). See also Collopy v. Stevenson, 125 Kan. 703, 265 Pac. 1098 (1928).
107. 255 N.Y. 156, 174 N.E. 436 (1931). See also Kolodziejczak v. Bak, 220 Mich. 274,
189 N.W. 929 (1922); Tant v. Gee, 348 Mo. 633, 154 S.W.2d 745 (1941); Cate v. Madden,
165 Tenn. 371, 55 S.W.2d 262 (1932); In re Boley's Estate, 211 Wis. 431, 248 N.W. 452
(1933).
108. Coughlan & Co. v. Frankel, 216 App. Div. 565, 215 N.Y. Supp. 625 (1st Dep't),
aff'd mem, 243 N.Y. 599, 154 N.E. 621 (1926).
109. See generally Stem v. Gepo Realty Corp., 289 N.Y. 274, 45 N.E.2d 440 (1942);
Spero v. Kobler, 245 App. Div. 643, 283 N.Y. Supp. 791 (1st Dep't 1935); Levy v. Forster,
224 App. Div. 463, 231 N.Y. Supp. 238 (lst Dep't 1928); Vigilant Associates v. Mulvihill,
9 Misc. 2d 7, 167 N.Y.S.2d 768 (Sup. Ct. 1957); Coward v. McLaughlin, 100 N.Y.S.2d
444 (N.Y.C. Munic. Ct. 1950).
110. Finnegan & Di Zerega v. Bank of New York, 277 App. Div. 562, 101 N.Y.S.2d
322 (1st Dep't 1950), aff'd mem., 302 N.Y. 876, 100 N.E.2d 53 (1951). See also 3A
Corbin, Contracts § 626 (1960).
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contract of sale is executed by the seller and the buyer."' Any condition made
thereafter will be treated as a nullity.j -
The importance of the interpretation of qualifying language in a brokerage
contract is vividly illustrated in Rothschild v. Jcroi;ze Parh Realty Corp.,113
wherein the court noted that the words "without notice," in a broker's contract
of employment, which provided that the listing of property was subject to with-
drawal without notice, entitled the vendor to revoke the agent's authority even
though the broker had procured a purchaser ready, willing, and able to buy
on the vendor's terms. Of course, default or willful failure of the principal to
execute the contract, amounting to a fraud, will make the promise of payment
absolute, and will permit recovery by the broker. 1 4
The vendor, however, is under no duty to assist the agent or to enforce
specific performance by the vendee even though the intermediary's commission
is conditioned upon performance.11 5 The vendor's only duty is to refrain from
active interference or hindrance. One exception to the latter rule arises in the
case of a title defect. The owner must take affirmative steps to clear the title
or he will be liable for the broker's commission.",
Where a commission is to be paid out of a fund(normally the purchase
price itself), it is usually held that the fund must come into existence before
liability arises for the broker's commission.11 7 Some jurisdictions, nevertheless,
111. North Sea Dev. Inc. v. Bumett, 223 App. Div. 444, 239 N.Y. Supp. 634 (2d Dzp't
1930), rev'd on other grounds, 254 N.Y. 374, 173 N.E. 22S (1930); cf. Kutay v. Otn;er, 267
App. Div. 914, 47 N.Y.S.2d 139 (2d Dep't 1944) (memorandum de&ion).
112. Eckbaus v. Paramount Improvement Corp., 240 App. Div. 773, 265 N.Y. Supp.
1055 (2d Dep't 1933) (memorandum decision).
113. 71 N.Y.S.2d 433, 434 (Sup. Ct.), aff'd mem., 272 App. Div. 1044, 75 N.Y.S2d
2M1, motion for leave to appeal denied, 273 App. Div, 75S, 75 N.Y.S.2d 532 (1st Dzp't
1947). See also Grenell Realty Agency v. Gruner, 63 N.Y.S,2d 443 (App. T. 1946), %vhere the
court held that a condition, stating that a commission was not to be paid if title was not
closed for any reason including the fault of owner, was valid unlces fraud could be dhown.
114. See Heller & Henretig, Inc. v. 3620-165th St., Inc., 274 App. Div. 1c07, 4 NoY.S2d
767 (2d Dep't 1943) (memorandum decision); Grencl Realty Agency v. Gruner, fupra
note 113.
115. Stern v. Gepo Realty Corp., 239 N.Y. 274, 45 N.E.2d 440 (1042); Amic: v.
Wesnofske, 255 N.Y. 156, 174 N.E. 436 (1931). But if the broker, in fact, pur-uc3 ccdfic
performance against the purchaser then the broker is entitled to a comminzion. See Wincor
Investing Corp. v. McLaughlin's Sons, 130 Alisc. 730, 225 N.Y. Supp. 7 (Sup. Ct. 1927),
aff'd mem., 224 App. Div. 715, 229 N.Y. Supp. 926 (Ist Dcp't 1923). But !e Tarbell
v. Bomes, 4S RI. 86, 135 At. 604 (1927).
116. See Colvin v. Post Mortgage & Land Co., 225 N.Y. 510, 122 N.E. 454 (1919);
Larson v. Burroughs, 131 App. Div. S77, 116 N.Y. Supp. 353 (2d D-p't 1q09); Cash v.
Diamond, 203 Misc. 712, 144 N.Y.S.2d 627 (N.Y.C. Mlunic. Ct. 1955).
117. Ley v. Fred T. Ley & Co., 271 App. Div. 439, 65 N.Y.S2d C43 (1st Dzp't 1946).
See also Malone v. Dillard, 212 Ala. 361, 102 So. 705 (1925); Snell v. Wickcrlham, 140
Cal. App. 2d 812, 295 P.2d 913 (Dist. Ct. App. 1956); Sntinoe Fruit & Land Co. v.
Rosborough-Wiener Inc., 43 So. 2d 364 (Fla. 1950); Cherry v. Joyce, 163 Kan. 475, 213
P.2d 1010 (1950); Chasanow v. Willcox, 220 Md. 171, 151 A2d 743 (1959); Fitch v.
La Tourrette, 75 Nev. 44, 346 P.2d 704 (1959); Jones v. Palace Realty Co., 226 N.C. 303,
37 S.E.2d 906 (1946).
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have treated the creation of the fund as a mere time limitation, 118 and at least
one court, has allowed parol evidence to be received to show an acknowledge-
ment of indebtedness not limited to the creation of the fund. 1 9 While this
point has been disputed, most jurisdictions, including New York, have con-
sistently interpreted the phrase, "a commission due and payable when a certain
event occurs," as conditional. 1 20
While New York courts have usually adhered to the absolute or condition
precedent interpretation, where the parties have clearly expressed their in-
tention that the qualifying language relates only to the time of payment, the
courts will universally abide by that intention.' 2 ' The only other limitation of
import on the effect of conditional clauses is the doctrine which prohibits an
owner, acting in bad faith, from preventing the happening of the broker's per-
formance, and thereby gaining an advantage from a wrong.1 22
PROCURING CAUSE DOCTRINE
Initially it might be presumed that the doctrine of the procuring cause would
be the panacea for all the broker's woes. The doctrine 123 is, however, extremely
118. See C. H. Graves & Co. v. Cook, 115 Minn. 34, 131 N.W. 854 (1911). That the
creation of a fund is not essential to the recovery of a commission, see Currier v. Mutual
Reserve Fund Life Ass'n, 108 Fed. 737 (5th Cir. 1901); Ketcham v. Axelson, 160 Iowa
456, 142 N.W. 62 (1913); United Sales Agency v. Luck Land Co., 154 Minn. 332, 191
N.W. 897 (1923); Knisely v. Leathe, 256 Mo. 341, 166 S.W. 257 (1914); Porterfield v.
American Surety Co., 201 Mo. App. 8, 210 S.W. 119 (1919); Ely v. Wilde, 62 Ore. 111,
122 Pac. 1122 (1912) ; Reed v. Union Central Life Ins. Co., 21 Utah 295, 61 Pac. 21 (1900).
119. Kirchoff v. Cummard, 26 Ariz. 512, 226 Pac. 1092 (1924).
120. See Finnegan & Di Zerega, Inc., v. Bank of New York, 277 App. Div. 562, 101
N.Y.S.2d 322 (1st Dep't 1950), aff'd mew., 302 N.Y. 876, 100 N.E.2d 53 (1951); Couper
v. O'Neill, 53 Misc. 319, 103 N.Y. Supp. 122 (App. T. 1907). For cases in other jurisdic-
tions, see Wallace, Effect of Qualifying Listing Language on Real Estate Brokers' Com-
missions; Obligation of a Listing Property Owner, 1957 Wash. U.L.Q. 297 (1957). One
court, however, has held the same language to be merely the time for payment. See
Lattimore v. George J. Mellina & Co., 195 S.W.2d 250 (Tex. Civ. App. 1946).
121. See, e.g., Coughlan & Co. v. Frankel, 216 App. Div. 565, 215 N.Y. Supp. 625 (1st
Dep't), aff'd mem., 243 N.Y. 599, 154 N.E. 621 (1926); cf. M. O'Neill Supply Co. v.
Petroleum Heat & Power Co., 280 N.Y. 50, 19 N.E.2d 676 (1939); Mascioni v. I. B. Miller,
Inc., 261 N.Y. 1, 184 N.E. 473 (1933).
122. Stern v. Gepo Realty Corp., 289 N.Y. 274, 45 N.E.2d 440 (1942); Meltzer v.
Straus, 61 Misc. 250, 113 N.Y. Supp. 583 (App. T. 1908); Polley v. Plainsun Corp., 7
Misc. 2d 605, 166 N.Y.S.2d 184 (Sup. Ct. 1957), modified mem., 8 App. Div. 2d 638, 186
N.Y.S.2d 295 (2d Dep't 1959); Allan S. Feldman & Co. v. Freeman, 3 Misc. 2d 651, 156
N.Y.S.2d 52 (N.Y.C. Munic. Ct. 1956). See also Collins v. Vickter Manor, Inc., 47 Cal.
2d 875, 306 P.2d 783 (1957).
123. The doctrine has taken various names, but without any real difference in meaning.
See Salzano v. Pellillo, 4 App. Div. 2d 789, 165 N.Y.S.2d 550 (2d Dep't 1957) (memo-
randum decision); Walpole v. Cicerale, 105 N.Y.S.2d 311 (N.Y.C. Munic. Ct. 1951)
(efficient, causal agency). Note in the same reference Bail v. Glantz, 78 Cal. App. 49, 248
Pac. 258 (Dist. Ct. App. 1926); Ranney v. Rock, 135 Conn. 479, 66 A.2d 111 (1949);
Whitcomb v. Bacon, 170 Mass. 479, 49 N.E. 742 (1898).
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vague and recovery tends to be granted only where there was eventual success
in the consummation of a sale by the vendor. 124 Any analysis of the applica-
bility of the rule is difficult because the courts seem to attach a -varying degree
of importance to it,125 depending upon the particular circumstances of the case
at hand. In New York, for instance, many courts have held that in the absence
of bad faith on the owner's part the broker is not entitled to a commission on
the consummation of the sale after the termination of his agency, even though
he was the procuring cause of the sale. -12  These decisions, however, have not
met with general acceptance. There is also authority in New York which
would disregard the time of revocation and allow a recovery where the broker
is the procuring or efficient cause of the sale. 27
In order that the broker be considered the procuring cause of a sale, he must
show that his efforts were the "foundation upon which negotiations resulting
in a sale were begun .... .x28 It is not the broker's service but rather the
success of his service which is the criterion of recovery.' 2  Thus, it has been
held that where two or more brokers are involved in a sale, each contributing
towards its success, the commission is not divided among them proportionately,
but the whole goes to the broker whose efforts have proxmately caused the
sale.130 Nevertheless, the parties by special arrangement may limit the opera-
124. E.g., Applebaum v. Witbeck, 231 App. Div. 2()7, 247 N.Y. Supp. 253 j3d Dcp't
1931) (per curiam); Bennett v. Murgene Bar & Grill, Inc., 51 N.Y.,2d 257 (App. T.
1944). But ef. Reed v. Watson, 244 App. Div. 522, 279 X.Y. Supp. 263 (4th Dcp't
1935); Duane v. Polk, 32 N.Y.S.2d 563 (Sup. Ct. 1941), aff'd m-m., 264 App. Div. 753,
35 N.Y.S.2d 267 (1st Dep't 1942).
125. See generally Annot., 27 A.L.R.2d 1343, 1361 (1953). Compare Pyle3 v. Cole, 34
Tenn. App. 601, 241 S.W.2d 341 (1951), with Walpole v. Cicerale, 105 N.YS.2d 311
(N.Y.C. Munic. CL 1951).
126. See, e.g., Donovan v. Weed, 1S2 NL.Y. 43, 74 N.E. 563 (ISM5); Sibbald v. Bethcherm
Iron Co., 33 N.Y. 373 (1831); Plog v. Kasper, 85 N.Y.S2d 23 (Schcncctady City Ct.
1949); Harper v. Shmulevitz, 12 Iisc. 2d 563, 176 N.Y.S.2d 62 (N.Y.C. Mlunic. Ct. 1953).
127. See Goodman v. Marcol, Inc., 261 N.Y. 1S3, 134 N.E. 755 (1933); Nclly v.
Grant, 235 App. Div. S37, 137 N.Y.S.2d 159 (2d Dep't 1055 . But ef. Cords v. Ruth, 115
App. Div. 56S, ICO N.Y. Supp. 1043, aff'd mem. on rehearing, 113 App. Div. 901, 103
N.Y. Supp. 1121 (2d Dep't 1907).
128. De Bolt v. Pointer, 204 Ola. 167, 173, 223 P.2d 132, 135 (1951). In New Yorl:,
it has been said that the broker must "operate as the procuring cause of the sale, that is,
as the efficient producing agent linking the two." Salzano v. Pellillo, 4 App. DiR. 2d 709,
165 N.Y.S.2d 550, 552 (2d Dep't 1957) (memorandum deciion). See alzo Mctcalfe v.
Gordon, 36 App. Div. 36S, 371, S3 N.Y. Supp. 303, 310 (2d Dcp't 1q03).
129. See O'Riordan v. Russel, 6 Misc. 2d 103, 163 N.Y.S-2d 294 (Suffolk County Ct.
1957); Graziano v. Barrell, 127 N.Y.S.2d 130 (Albany City Ct. 1953). Sce also Roe.nfied
v. Wall, 94 Conn. 418, 109 AUt. 409 (1920); cf. Duane v. Polk, 32 N.Y.S.2d 563 (Sup. CL
1941), aff'd mem., 264 App. Div. 753, 35 N.Y.S.2d 267 (lt Dcp't 1942).
130. See Myers v. Batcheller, 177 App. Div. 47, 163 N.Y. Supp. 613 (3d Dcp't 1917);
Shapiro v. Shapiro, 117 App. Div. 317, 103 N.Y. Supp. 305 (2d Dep't 10); Shapiro v.
Punia, 137 N.Y.S.2d 472 (Sup. CL 1954); Steinfeld v. Gocss, 9 N.Y.S.2d 40 (Sup. CL
1933); In re Fox' Will, 126 N.Y.S.2d 15S (Surr. Ct. 1953); In re Cowan's Ectate,
13 X.Y.S.2d 374 (Surr. Ct. 1939); B. Victor Realty Co. v. Hill, 21 N.Y.S.2d 613 (IMt.
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tion of the general rule.' 3' But the broker does not lose his commission where
the sale was made by a second broker when the first broker was the efficient
cause, 3 2 nor is he deprived of the same where the customer procured joins with
a third party to complete the transaction with the vendor.'33
There is a conflict in judicial opinion in cases where the broker was the
efficient cause of the sale but the owner was unaware of it. Some jurisdictions
impose the duty upon the broker to inform the vendor of his purchaser. 184 New
York, following the majority rule has held, on the contrary, that the principal's
ignorance of the broker's activities for his benefit is immaterial and that the
agent is entitled to his commission if he otherwise would have been.133 One
court has taken a middle-of-the-road approach, tempering both views to the
facts of the particular case. 13 6
It is not necessary that the broker personally conduct the negotiations,1 37
Vernon City Ct. 1939), aff'd mem., 259 App. Div. 1038, 21 N.Y.S.2d 399 (2d Dep't 1940).
See also Leadville Mining Co. v. Hemphill, 17 Ariz. 146, 149 Pac. 384 (1915); Thomas
v. Hennes, 78 Ind. App. 275, 135 N.E. 392 (1922); Kinsey v. Barth, 192 Mich. 219, 158
N.W. 872 (1916); Carney v. John Hancock Oil Co., 187 Minn. 293, 245 N.W. 367 (1932).
131. See White v. Robinson, 153 App. Div. 776, 138 N.Y. Supp. 992 (1st Dep't 1912).
But cf. Jenkins v. Mahoney, 142 App. Div. 653, 127 N.Y. Supp. 573 (1st Dep't 1911).
132. Williams & Co. v. Collins Tuttle & Co., 6 App. Div. 2d 302, 176 N.Y.S.2d 99 (1st
Dep't), motion for leave to appeal denied, 6 App. Div. 2d 1006, 178 N.Y.S.2d 212 (1st
Dep't 1958) (memorandum decision); Katz v. Thompson, 19 Misc. 2d 848, 189 N.Y.S.2d
982 (Westchester County Ct.), aff'd mem., 9 App. Div. 2d 951, 196 N.Y.S.2d 578 (2d
Dep't 1959). See also Corleto v. Prudential Ins. Co., 320 Mass. 612, 70 N.E.2d 702 (1947).
133. Watson v. La Vine, 275 App. Div. 791, 88 N.Y.S.2d 400, aff'd mem., 300 N.Y. 561,
89 N.E.2d 522 (1949). See also White v. Grovier, 237 Iowa 377, 21 N.W,2d 769 (1946).
134. E.g., Stephens v. Anderson, 36 Cal. App. 199, 171 Pac. 811 (Dist. Ct. App. 1918);
Offutt & Oldham v. Winters, 227 Ky. 56, 11 S.W.2d 979 (1928); Quist v. Goodfellow, 99
Minn. 509, 110 N.W. 65 (1906); Ballard v. Archambault, 176 Wis. 217, 186 N.W. 622
(1922). See generally Annot., 142 A.L.R. 275, 282 (1943).
135. See Lloyd v. Matthews, 51 N.Y. 124 (1872); Kalmanson v. Callahan, 276 App.
Div. 983, 95 N.Y.S.2d 289 (2d Dep't 1950); Nitsch v. Warburton Hall Ass'n, 129 Misc.
273, 220 N.Y. Supp. 444 (Sup. Ct.), aff'd mem., 222 App. Div. 750, 226 N.Y. Supp. 871
(2d Dep't 1927) (dictum); Poritz v. Sunshine, 125 Misc. 837, 211 N.Y. Supp. 493 (App. T.
1925). See also Libby v. Ivers & Pond Piano Co., 317 Mass. 478, 58 N.E.2d 834 (1945).
See generally Annot., 142 A.L.R. 275 (1943). But where the agency had been terminated
or the agency period lapsed, the owner was not liable for the broker's commission when
he unknowingly sold the property to a purchaser who had been procured by the broker.
See Donovan v. Weed, 182 N.Y. 43, 74 N.E. 563 (1905); Simonson v. First Nat'l Bank,
231 App. Div. 868, 246 N.Y. Supp. 497 (2d Dep't 1930). Note in the same reference,
Surbaugh v. Dawson, 185 Ark. 406, 47 S.W.2d 591 (1932); Barney v. Yazoo Delta Land
Co., 179 Ind. 337, 101 N.E. 96 (1913); Bolin v. Johnson Nat'l Bank & Trust Co., 160
Kan. 61, 159 P.2d 477 (1945) ; Pavey v. Collins, 31 Wash. 2d 864, 199 P.2d 571 (1948).
136. Jordan v. Hilbert, 131 Me. 56, 158 At. 853 (1932).
137. See Sibbald v. Bethlehem Iron Co., 83 N.Y. 378 (1881); Sussdorf v. Schmidt, 55
N.Y. 319 (1873); Salzano v. Pellillo, 4 App. Div. 2d 789, 165 N.Y.S.2d 550 (2d Dep't
1957) (memorandum decision); Travis v. Bowron, 138 App. Div. 554, 123 N.Y. Supp. 290
(2d Dep't 1910). It has been held that "a broker 'negotiates' just as much when he brings
parties together in such frame of mind that they can by themselves evolve a plan of
or be present when the sale is made; 138 but the mere solicitation of the
buyer,139 or the introduction of the buyer to the seller"', is not sufficient to
qualify the broker for a commission. Generally more than "mere introductory
steps" are required.' "3
A further difficulty arises when the broker procures a buyer who is justifiably
rejected by the owner, and then, the principal, having reconsidered, re-enters
into negotiations with the purchaser which results in a contract. In this situa-
tion, the most important factor in determining liability is the vendor's good
faith.14' Usually, a subsequent sale, after initial negotiations have completely
broken off, will not entitle the broker to a commission. 14 3 If, on the other
hand, the owner acted in bad faith, the broker is either able to collect his
commission or the reasonable value of his time, labor, and e.xpenses.'14
CONCLUSION
For more than thirty years, Petterson v. Pattberg,45 has remained the most
celebrated case in New York on the formation of unilateral contracts, rcpre-
senting the so-called logical or strict view as to the necessLary requirements
for the acceptance of an offer looking towards the creation of a unilateral
procedure, as when he himself carries on the discussion and pcrzonally inducc an arca-
ment to accept a specific provision." See Baird v. rrancer, 133 IMisc. 360, 363, 246 X.Y.
Supp. S5, SS (Sup. Ct. 1930).
138. See Shapiro v. Greenwich Say. Ban], 266 App. Div. 359, 42 N.YS2d 316 (1st
Dep't 1943), aff'd, 293 N.Y. 724, 56 N.E.2d 734 (1944); Samuel Baum & Sons v. Educa-
tional Alliance, Inc., 12 Misc. 2d 270, 172 N.YS.2d 1015 (Sup. Ct. 195G); Byrn, Bowman
& Forshay, Inc. v. 433 Madison Ave. Inc., 11 Misc. 2d 537, 177 N.Y.S.2d 913 (Sup. Ct.
1954), aff'd mem., 2S6 App. Div. S26, 143 N.Y.S.2d 633 (1st Dcp't 1955); W erthlin v.
De Pasquale, 70 N.Y.S.2d 225 (Sup. Ct. 1947).
139. Goldstein v. Newman, 76 N.Y.S.2d 329 (App. T. 1947) (per curiam); Wolf v.
Farkas, 54 N.Y.S.2d 28S3 (App. T.) aff'd mem., 269 App. Div. 931, 59 N.Y.S.2d 297 (Itt Dcp't
1945); Bartelstone v. N.Y. Life Ins. Co., 186 Mmic. 142, 59 N.YS2d 40 (Sup. Ct. 1945).
140. Vylie v. Marine Nat'l Bank, 61 N.Y. 415 (1875); Herman v. HarrLs, 136 NMYS.2d
5S1 (App. T. 1954) (per curiam); Teves v. Thieringer, 231 App. Div. 752, 117 X.Y.S2d
799 (2d Dep't 1953); O'Riordan v. Russel, 6 Misc. 2d 103, 163 N.Y.S2d 294 (Suffolk
County Ct. 1957); Graziano v. Barrell, 127 N.Y.S.2d 130 (Mbany City Ct. 1953).
141. Reyes v. Colon, 62 N.YS.2d 693 (App. T. 1946).
142. See Douglas Real Estate Management Corp. v. 'Montgomery Ward & Co, 4
X.Y.2d 33, 143 N.E.2d 903, 171 N.Y.S.2d 852 (1958); Cole v. Koch, 116 App. Div. 71S,
102 N.Y. Supp. 14 (2d Dep't 1907); Freedman v. Havemeyer, 37 App. Div. 513, 56 N.Y.
Supp. 97 (Ist Dep't 1899).
143. Levy v. Hayman, S App. Div. 2d 854, 190 N.Y.S.2d 152 (2d Dcp't 1959) (mcmo-
randum decision). But cf. Vanderschoot v. Christiana, 10 App. Div. 2d 1"", 193 N.YS.2d
768 (3d Dep't 1960).
144. Mlosberg v. Goldberg, 117 N.YS.2d 563 (Sup. Ct. 1952); cf. Williams & Co. v.
Collins Tuttle & Co., 6 App. Div. 2d 302, 176 N.Y.S.2d 99, appal denied, 6 App. Div.
2d 1006, 178 N.Y.S.2d 212 (1st Dep't 1953); Robin-on v. Pohorney, 133 N.YS.2d 311
(Sup. Ct. 1954).
145. 24S N.Y. S6, 161 N.E. 423 (1923).
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contract. 146 Though the Petterson case has purportedly dominated the law
of unilateral contracts in New York, it is apparent that New York courts
have eluded the strictness of that rule in the brokerage field. 141 While the
laxity of courts to apply the strict contractual doctrine has been criticized,1'8
mere academic problems, such as lack of consideration, have had little in-
fluence in court decisions to allow the broker a commission where greater
than average "exclusiveness" was shown. 149
It is obvious that the real controversy centers on the changing needs of the
brokerage field as opposed to the older and restraining concepts of the laws of
contract and agency. In any event, it would seem reasonable to suppose that
both the broker and the owner mean to bind themselves more specifically in
the case of an exclusive listing than in the case of a general listing. It would
also be reasonable to conclude that in the case of the exclusive agencies, at
least, a binding bilateral contract might be found to come into existence once
the broker undertakes to advertise, show, or offer the property to prospective
purchasers.
It is suggested, however, as a means to avoid the consideration problem, that
the term "unilateral contract" should be treated either (in its most simple
form) merely as a gift, or (in a more serious form) as begging the construction
of an implied promise, creating a bilateral contract.ao Certainly, it is un-
realistic to think that an owner or seller is merely contracting for a specified
act and not the specialized experience and services of the broker. It is in this
latter manner, that the contract assumes a bilateral character, regardless of
the possibility that the broker may be ultimately defeated from earning his
commission by a condition subsequent, namely, the failure to sell the property.
146. See note 56 supra and accompanying text.
147. Robinson v. Pokorney, 133 N.Y.S.2d 311 (Sup. Ct. 1954).
148. See Comment, 6 De Paul L. Rev. 107 (1956-1957).
149. See Wallace, Promissory Liability Under Real Estate Brokerage Contracts, 37 Iowa
L. Rev. 350, 360 (1952).
150. It has been argued that: "The promisee's reliance is as much a manifestation of
assent to the exchange which the promisor proposes in his promise as is the counter-
promise in the bilateral contract." Stoljar, The False Distinction Between Bilateral and
Unilateral Contracts, 64 Yale L.J. 515, 534 (1955).
